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1-Ulkemizin Durumu ve Merkezi Makam

Ulkemiz, 19 Ekim 1996 Tarihli Velayet Sorumlulugu ve
Cocuklarin Korunmasi Hakkinda Tedbirler Yoniinden
Yetki, Uygulanacak Hukuk, Tanima, Tenfiz ve isbirligine
Dair S6zlesmeyi (Sozlesme), 2016 vyilinda imzalamis
ve onaylamistir.  Sozlesme, Ulkemiz ~ bakimindan
01.02.2017 tarihinde vyiriirllige girmistir. Sozlesmenin
uygulanmasinda Ulkemiz agisindan merkezi makam
olarak Adalet Bakanligi belirlenmistir.

2- Sozlesmenin Genel Cercevesi

S6zlesme, cocuklarin korunmasi konusunda 3 Gnemli
Lahey Sozlesmesinden birini olusturmaktadir. Cocuklarin
korunmasina dair diger 2 Lahey Sozlesmesi ise; “1993
Tarihli  Cocuklarin  Korunmasi ve Uluslararasi Evlat
Edinilmeleri Hususunda isbirligine Dair Sozlesme ile "1980
Tarihli Uluslararasi Cocuk Kagirmanin Hukuki Vechelerine
Dair Sozlesmedir.

Diger iki Sozlesme ile karsilastirldiginda, 1996 tarihli
S6zlesme, cocuklarin korunmasi hakkinda ¢ok daha
genis hukuki ara¢ ve imkanlara sahip bulunmaktadir.
Bu acidan 1996 tarihli Sozlesme; veli sorumluluguna
hiikmedilebilmesi, cocugun korunmasi icin kamusal bir
koruma ve himayeye basvurulabilmesi, cocuk mallarinin
korunmasi i¢in temsilci atanmasina kadar bir¢ok hukuksal
mekanizma ongormektedir.

Sozlesme, hangi tlke makamlarinin ¢ocugun korunmasi
konusunda vyetkili oldugu konusunda yeknesak
kurallar belirlemistir. Bu konuda, kanunlar ihtilafina
mahal birakmadan, kural olarak cocugun mutat
ikametinin bulundugu Ulke makamlari birincil olarak
yetkilendirilmistir. Ancak, cocugun fiilen bulundugu Ulkeye
de gerekli durumlarda acil ya da gecici koruma dnlemleri
alabilme yetkisi taninmistir.

Ebeveynlerin farkl akit tilkelerde bulunmalaridurumunda,
velayet ve cocukla sahsi iligki kurulmasi konularinin
¢OzUimdi icin sozlesme bir yapr 6ngdrmektedir. Bu anlamda
sozlesmenin tanima ve tenfize dair hiikiimleri velayet ve
sahsi iligki kurulmasi konusunda bir bagka akit Glkede
yeniden dava aciimasinin dniine ge¢mis ve cocugun mutat

1- The Situation and Central Office Of Our Country

“The Hague Convention dated 19th October 1996 on
Jurisdiction, Applicable Law, Recognition, Enforcement
and Cooperation in Respect of Parental Responsibility And
Measures For The Protection Of Children” (Convention)
was signed and ratified in 2016 by our State. The
Convention entered into force on 01.02.2017 for our
country. As per the implementation of the Convention,
the Ministry of Justice has been designated as the central
authority in terms of our country.

2- General Framework of the Convention

The Convention is one of three important Hague
Conventions about protection of children. The other two
Hague Conventions on the protection of children are;
“the 1993 Convention on Protection of Children and Co-
operation in Respect of Intercountry Adoption” and “the
1980 Convention on the Civil Aspects of International
Child Abduction”.

Compared with the other two Conventions, the 1996
convention has much broader legal instruments and
opportunities for protection of children. In this respect,
the 1996 Convention; covers a very wide range of civil
measures of protection concerning children, from orders
concerning parental responsibility and contact to public
measures of protection or care, and from matters of
representation to the protection of children’s property.

The Convention sets uniform rules as to which countries
are authorized to protect the child. In this respect, as a
rule, the authorities of the country where the child has
a habitual residence are primarily authorized without a
conflict of laws. However, the country in which the child
is actually present is also authorized to take urgent or
temporary protective measures where necessary.

In cases where parents are in different contracting
countries, a contractual structure for custody and the
settlement of personal contact with children is foreseen
by the Convention. In this sense, the provisions of
recognition and enforcement of the Convention prevents
filinga lawsuit of recognition and enforcementin another
contracting state and the authorities of the countries
where the child has a habitual residence enjoy primacy.
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meskeninin bulundugu {lke makamlarinin yetkisine
tstdnlk tanimigtir.

S6zlesme, giderek artan sinir 6tesi hareketlilik nedeniyle,
refakatsiz olarak, savunmasiz ve istismara agik bir sekilde
hareket eden cocuklar, cesitli risklerden korumaya dénik
akit Ulkeler arasinda yardimlagmayla ilgili hikimler
ongOrmustar.

Sézlesme, cocugun mutat meskeninin bulundugu Ulke
makamlarinin uzun vadede cocugun korunmasiyla ilgili
karar verme yetkisinin asliliginin altini cizerek, 1980
tarihli S6zlesmeyi gliclendirmistir. S6zlesme ayni zamanda
cocuguniade edilmesidurumunda, buzamanakadar gecen
sire icinde, cocugun korunmasiyla ilgili verilmig gegici bir
tedbirin icrasina firsat vermesi nedeniyle, iade karari veren
iilkenin yetkili makamlarinin aldigi koruma kararlarina bir
etkinlik kazandirmistir. 1980 tarihli S6zlesmenin, 16 yasin
doldurulmasina kadar uygulanabilmesi mumkiinken,
1996 tarihli Sozlesme cocuklara, dogduklari andan 18
yasin ikmaline kadar uygulanir.

3- sozlesmenin Kapsami ve Getirdigi Onemli
Diizenlemeler

Sozlesme’nin 1 inci maddesine gore Sozlesmenin
amaglari sunlardir: Makamlari, cocugun kisiliginin veya
malvarliginin  korunmasina yonelik tedbirleri almaya
yetkili olan devleti belirlemek; yetkilerini kullanirken
s0z konusu makamlar tarafindan uygulanacak hukuku
belirlemek; velayet sorumluluguna iliskin olarak
uygulanacak hukuku belirlemek; tiim akit devletlerde bu
tiir koruma tedbirlerinin taninmasi ve tenfizini saglamak;
akit devletlerin makamlari arasinda, bu Sézlesme’nin
amaclarini - gerceklestirmek icin  gerekli olabilecek
isbirligini olugturmak.

S6zlesme’nin 3 Uncli maddesine gore, 1 inci maddede
belirtilen  tedbirler Gzellikle su hususlara ydnelik
olabilir: velayet sorumlulugunun niteligi, kullanimi,
sonlandiriimasi veya kisitlanmasinin yani sira bagkasina
devri; cocugunkisiliginin korunmasinaydnelik haklardahil
olmak Uzere velayet hakki ve dzellikle cocugun yerlesim
yerini belirleme hakki yani sira, cocugun belirli bir zaman
dilimiicin mutat meskeninden bagka bir yere goturilmesi
hakkini da iceren erigim haklari; vasilik, kayyimlik ve
benzer kurumlar; cocugun kisiligini ve mallarini korumasi
altina alan, cocugu temsil eden veya cocuga yardimci olan
kisi ya da kurumun belirlenmesi.

Because of the increasingly transboundary mobility, The
Convention foresees provisions for assistance between
countries on unaccompanied children, vulnerable and
exploited children, in order to protect them from various
risks.

The Convention reinforces the 1980 Convention by
underlining the primary role played by the authorities
of the child’s habitual residence in deciding upon any
measures which may be needed to protect the child in
the long term. It also adds to the efficacy of any temporary
protective measures ordered by a judge when returning
a child to the country from which the child was taken, by
making such orders enforceable in that country until such
time as the authorities are able themselves to putin place
necessary protections. Whereas the Convention of 1980
could be applied until the age of 16, the 1996 Convention
applies to children up to 18 years of age.

3- The scope and important regulations of the
Convention

According to Article 1 of the Convention, the purposes
of the Convention are: to determine the State whose
authorities have jurisdiction to take measures directed to
the protection of the person or property of the child; to
determine which law is to be applied by such authorities
in exercising their jurisdiction; to determine the law
applicable to parental responsibility; to provide for
the recognition and enforcement of such measures of
protection in all Contracting States; to establish such
co-operation between the authorities of the Contracting
States as may be necessary in order to achieve the
purposes of this Convention.

According to Article 3 of the Convention the measures
referred to in Article 1 may deal in particular with these
issues: the attribution, exercise, termination or restriction
of parental responsibility, as well as its delegation;
rights of custody, including rights relating to the care
of the person of the child and, in particular, the right to
determine the child’s place of residence, as well as rights
of access including the right to take a child for a limited
period of time to a place other than the child’s habitual
residence; guardianship, curatorship and analogous
institutions; the designation and functions of any person
or body having charge of the child’s person or property,
representing or assisting the child.

According to Article 4 of the Convention the Convention
does notapply on the following points: the establishment
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Sézlesmenin 4 incii maddesine gore asagidaki hususlarda
Sbzlesme uygulama alani bulmaz. Ebeveyn-cocuk
iliskisinin kurulmasi veya boyle bir iliskiye itiraz edilmesi;
evlatedinmekararlari,eviatedinmeye hazirlik niteligindeki
tedbirler veya evlat edinmenin iptali veya feshi; cocugun
adive onadlari; erginlik; nafaka vakif veya halefiyet; sosyal
giivenlik; egitim ve saglik konularindaki genel nitelikli
kamu tedbirleri; cocuklar tarafindan islenen suglar sonucu
alinan tedbirler; iltica hakki ve go¢ konularindaki kararlar.

Sozlesme’'nin 5 inci maddesine gore cocugun mutat
meskeni olan akit devletin adli veya idari makamlar,
cocugun  kisiliginin  veya
mallarinin korunmasina
yonelik  tedbirleri almaya
yetkilidir. Yine Sozlesmenin
7 nc maddesi uyarinca,
cocugun mutat meskeninin
diger bir akit devlete alinmasi
durumunda, yeni mutat
meskenin bulundugu devletin
makamlari yetkili olur.

S6zlesme’ningincimaddesine
gore, vyargl yetkisine sahip
akit devletin  makaminin, L
cocugun cikarlarinien iyi
sekilde degerlendirmek Uzere cocugun (Gstlin yararina
oldugunu dusinirse, yetkili olan makamin yerine yetkiyi
ustlenebilir. Bdyle bir durumda; cocugun vatandagl oldugu
devlet, cocugun mallarinin bulundugu devlet, cocugun
ebeveynlerinin boganma veya yasal olarak ayrilmasi veya
evliliklerinin iptali icin yapilan bagvuruyu makamilarinin
ustlendigi devlet, cocugun énemli irtibatinin bulundugu
devlet de yetkiye sahiptir.

S6zlesmenin 15 inci maddesine gore, akit devletlerin
makamlari yukarida isaret edilen yetkilerini kullanirken
kendi hukuklarini uygularlar. Bununla birlikte, cocugun
kisiliginin ya da mallarinin korunmasinin gerektirdigi
olclide ve istisnai olarak, duruma iliskin somut baglantisi
bulunan diger devletin hukuku uygulanabilir veya dikkate
alinabilir.

Sozlesme'nin 23 ncli maddesine gore kit devletin
makamlarinca alinan énlemler, kural olarak diger tiim
akit devletlerdeki kanun geregince taninir. Sdzlesme’de
diizenlenentanimave tenfizhikimlerinin Tirk hukukuna

or contesting of a parent-child relationship; decisions
on adoption, measures preparatory to adoption, or the
annulment or revocation of adoption; the name and
forenames of the child; emancipation; maintenance
obligations; trusts or succession; social security; public
measures of a general nature in matters of education
or health; measures taken as a result of penal offences
committed by children; decisions on the right of asylum
and on immigration.

According to Article 5 of the Convention, the judicial or
administrative authorities of the Contracting State of
the habitual residence of
the child have jurisdiction
to take measures directed to
the protection of the child’s
person or property. Again,
according to Article 5 of the
convention, the authorities
of the State in which the new
residence is located shall
be authorized if the child’s
habitual residence is taken
over to another Contracting
State.

According to Article 8 of the
convention, the authority
of a Contracting State may be substituted and have
jurisdiction, if it considers it in the particular case to the
best interests of the child. Insuch a case; a State of which
the child is a national, a State in which property of the
child is located, a State whose authorities are seised of
an application for divorce or legal separation of the child’s
parents, or for annulment of their marriage, a State with
which the child has a substantial connection have also
the jurisdiction.

According to Article 15 of the Convention; in exercising
their jurisdiction mentioned above, the authorities of the
Contracting States shall apply their own law. However, in
sofarasthe protection of the person orthe property of the
child requires, they may exceptionally apply or take into
consideration the law of another State with which the
situation has a substantial connection.

According to Article 23 of the Convention the measures
taken by the authorities of a Contracting State shall be
recognised by operation of law in all other Contracting
States. The issue referred in the Convention as "direct
recognition” within the scope of the effects of the
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etkisi kapsaminda “dogrudan tanima” olarak ifade edilen
husus, bir “kanun geregi” tanima usullidir. Buna gore;
Sozlesme’nin uygulama alani buldugu hallerde, akit
devletlerin adli veya idari makamlari tarafindan verilen;
velayet, cocukla kigisel iliski kurulmasi, cocugun mallarinin
idaresi, cocugun vesayet altina alinmasi gibi cocugun sahis
ve malvarliginin korunmasi hakkindaki tiim kararlar
herhangi bir tanima veya tenfiz bagvurusuna gerek
olmaksizin Tlrk hukukunda kendiliginden kanun geregi
taninacak ve tim hiikiim ve sonuglarini doguracaktir.

Sozlesme “dogrudan tanima” usuliini benimsemis
olmaklabirlikte; Sozlesme’de “dogrudantenfiz” usulii kabul
edilmemistir. Yine, Sozlesme’nin 24. maddesinde, hukuki
menfaati bulunan herkesin,
akit devlet makamlarindan
alinan bir koruma tedbiri
kararinin “taninmasl” veya
“faninmamasi”ni diger
akit  devletlerin  yetkili
makamlarindan talep
edebilecegi ve bir “tanima”
veya  “tanimama”  karari
alinabilecegi  dlizenlenmis;
ancak talep ile tanima veya
tanimama karart alinmasi
usuli  akit devletlerin g
hukuklarina birakiimistir.

Bununlabirlikte S6zlesme’nin

23 Uncl maddesinin ikinci fikrasina gore tanima bazl
durumlarda reddedilebilir. Bu durumlar 6zellikle sunlardir;
onlemin, vyargl vyetkisi olmayan makam tarafindan
alinmasl; onlemin, acil durum haricinde, adli veya idari
yargisal islem baglaminda cocugun dinlenilmesine firsat
verilmeksizin talep edilen devletin temel usul ilkelerini
ihlal edecek sekilde alinmasi halinde; cocugun dstiin
yarari gbz onlnde bulundurularak bdyle bir tanimanin
talep edilen devletin kamu dlzenine agik¢a aykiri olmasi
halinde.

Sozlesme'nin 51 inci maddesine gore, akit devletler
arasindaki iligkilerde 1996 tarihli S6zlesme, 5 Ekim 1961
tarihli Kdglklerin Korunmasi Konusunda Makamlarin
Yetkisine ve Uygulanacak Kanuna Dair S6zlesme ile 12
Haziran 1902 tarihinde Lahey’de imzalanan KigUklerin
Vesayetini Tanzim Eden Sozlesme yerine gecer.

recognition and enforcement provisions of Turkish law is
a “ipso jure” prosedure of recognition. According to this;
where the Convention finds application, all decisions
concerning the protection of the child’s person and
property, such as custody, personal contact with the
child, the administration of the child’s property, taking
of the child under guardianship shall be recognized and
bear all legal consequences in Turkish law ipso jure
(automatically) without any need for recognition or
enforcement.

Although the adoption of the “direct recognition”
procedure is regulated, "Direct enforcement” procedure
is not adopted in the Convention. Again, according to
Article 24 of the Convention, any interested person may
request from the competent
authorities of a Contracting
State that they decide on
the recognition or non-
recognition of a measure
taken in another Contracting
State, but the procedure
regarding  the  demand
and deciding recognition
or non-recognition is left
to the internal laws of the
contracting States.

However, according to the
second pragraph of Article 23
ofthe Convention, recognition
may be refused in some cases. These are especially the
cases; if the measure was taken by an authority that has
notjurisdiction; if the measure was taken, exceptin a case
of urgency, in the context of a judicial or administrative
proceeding, without the child having been provided the
opportunity to be heard, in violation of fundamental
principles of procedure of the requested State; if such
recognition is manifestly contrary to public policy of the
requested State, taking into account the best interests of
the child.

According to Article 51 of the Convention, in relations
between the Contracting States the Convention replaces
the Convention of 5 October 1961 concerning the powers
of authorities and the law applicable in respect of the
protection of minors, and the Convention governing the
guardianship of minors, signed at The Hague 12 june
1902.
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